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inTrodUcTion

It seems a day doesn’t go by 
without someone asking me, “What’s 
happening in the real estate market?” 
As a commercial real estate attorney 
with a broad range of clients in 
many real estate disciplines, people 
justifiably believe that I may have 
a meaningful view of where the 
real estate market is and where it is 
heading. Recognizing that perception, 
I have generally made it a practice 
to talk to my clients about their 
impressions of the market. I also 
regularly attend relevant seminars and 
read materials regarding the market. 
Ultimately, however, my answer often 
reflects my personal activity level 
based on the work which my clients 
engage me to perform on their behalf.

At the beginning of 2011, rather  
than simply relying on the volume of work 
generated for me by my clients, I decided 
to send out a survey with the goal of using 
the results to develop a more thoughtful 
understanding of the state of the real 
estate market. I circulated the survey to 
clients involved in retail, office, industrial, 
and multifamily real estate. Most of my 
clients are, were, and/or aspire again to 
be, buyers and developers of income-
producing real estate.

The questions in the survey focused 
on my clients’ perception of prospects 
for the real estate market in 2011. The 
following is a description of the results of 
the survey and the conclusions that I  
have drawn from those results. I believe 
the results, while unscientific, are 
reflective of the current state of today’s 
real estate market.
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QUesTion 1: did you see any 
activity or trend in the fourth 
quarter of 2010 which led you to 
believe that the volume of real 
estate transactions would materially 
increase in 2011 and, if so, what 
were those trends?

The respondents almost 
unanimously felt that fourth quarter 
2010 activity indicated increased 
volume for 2011. Some of the 
contributing factors cited for the 
positive trends or activities were: 

(i) the aggressiveness by lenders 
in resolving troubled loans and 
ultimately bringing properties to 
market 
(ii) greater availability of conduit 
lending and equity capital 
(iii) the threat of rising interest 
rates, which would keep cap rates 
from additional declines 
(vi) the increasing number of 
bidders on various properties

QUesTion 2: do you believe the 
real estate assets are currently 
realistically priced in today’s market?

The responses to this question were 
generally negative. Respondents felt 
that pricing depended on the quality of 
the market and the type of asset, but 
that there is still a disconnect between 
the bid and the asking price and that 
sellers are not adequately taking into 
account the difficulty of obtaining 
reasonable financing. Respondents also 
felt that historically low interest rates 
may be artificially inflating asset values. 
Interestingly, those who did believe 
that assets are correctly priced cited 
the availability of the same low-interest 
loans as justification for that pricing.

QUesTion 3: do you believe that 
prices for income-producing real 
estate will decline, increase, or 
remain stable in 2011?

There was no real consensus on 
this question. Those who believed 
that prices will decline in 2011 cited 
the possibility of rising interest rates, 
additional bank sales, and difficulties 
in the capital markets. Those who 
thought that prices would increase 
were almost exclusively in multifamily 

and believed that increasing demand 
and the absence of new construction 
will fuel price increases. The absence 
of a consensus on this issue could also 
be attributable to a bifurcated market 
in which well-located properties may 
appreciate, but marginal properties in 
the same market may see price declines.

QUesTion 4: do you see increased 
leasing activity and/or higher 
occupancy and rentals for 2011?

While there wasn’t a consensus 
on increased leasing activity, the 
majority of respondents anticipated 
greater occupancy, stable rents, and 
fewer concessions. Once again, those 
in the multifamily segment believed 
they would experience greater rental 
increases than other segments of the 
real estate market. 

QUesTion 5: do you believe 
that financing and/or real estate 
equity will be more available on 
terms that will facilitate real estate 
transactions?

Here there was a consensus 
that financing is more available, 
although on historically difficult terms 
that require more equity and more 
patience to get to closing. Similarly, 
the consensus was that equity is 
much more available, but the equity 
sources are imposing new rules and 
requirements on the transactions 
that will make them less profitable 
and more difficult for the developer/
promoter side of the transaction.

QUesTion 6: do you have any 
general comments or thoughts about 
the current state of the real estate 
market?

I thought some of the following 
comments were indicative of the state 
of the real estate market:

(i) One respondent expressed a 
macro concern about the ongoing 
affect of technology on office and 
retail real estate demand, believing 
that businesses will require less 
office space as consumers increase 
their  online buying.
(ii) One respondent reiterated a 
common lament that the multitude 

of real estate opportunities (ie, 
as seen in 1992-1996) that were 
anticipated to arise out of the 
“Great Recession” have yet to 
present themselves.
(iii) One respondent recognized 
that low interest rates essentially 
saved the real estate market and 
are probably largely responsible 
for the absence of a total collapse 
as well as the absence of the much 
anticipated opportunities.
(iv) One respondent simply stated 
that his strategy is to “outlast  
the bastards.”

conclUsion:
The results of the survey reinforced 

my general perception of the market. 
Specifically, I believe that the real 
estate industry is generally on the 
upturn, but the extent of that upturn 
will largely depend on the specific type 
of real estate and the market in which 
that real estate is found. Furthermore, 
although real estate in general is 
stabilizing or even improving, there are 
still a multitude of factors conspiring 
against a meaningful short-term 
increase in the volume of transactional 
deals in the market.

Accordingly, as of the date of this 
article, when I am asked, “What’s 
happening in the real estate market?” 
my response for now will be that the 
market will be improving in 2011 for 
those who own or are trying to invest 
in real estate, but it doesn’t look like 
anyone (including the lawyers) is going 
to get rich yet.

For more information, please contact: 
Scott A. Fisher, Esq., 404.873.8613,
scott.fisher@agg.com

Arnall Golden Gregory LLP serves the 
business needs of growing public and 
private companies, helping clients turn 
legal challenges into business opportunities. 
We don’t just tell you if something is 
possible, we show you how to make it 
happen.

Please visit our website for more 
information, www.agg.com. This alert 
provides a general summary of recent legal 
developments. It is not intended to be, and 
should not be relied upon as, legal advice.
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Fairmount Properties:
Going Back to School

By: Randy Ruttenberg and Adam Branscomb, Fairmount Properties

In today’s competitive higher 
education marketplace, colleges 
and universities can no longer count 
on their academic programs or the 
amenities within their four walls 
to sell their particular institution. 
Increasingly, these institutions 
are recognizing the opportunity 
for long-term success that exists 
outside their campus walls. They 
are acknowledging the key role that 
space plays in recruiting and retaining 
students, faculty and staff by giving 
them great places to live, shop, dine, 
work, and recreate. Their leadership 
understands that the decisions of 
the very best and brightest students 
(and their families), as well as faculty 
and staff, are increasingly driven 
by the quality of life in and around 
their campuses. These universities 
recognize that development can 
be used as a tool for recruitment 
and retention. As a result, we see 
colleges and universities placing 
a priority on strengthening the 
gateways into their campuses, 
seeking to build housing options 
not available in the marketplace, 
and generally playing a larger role in 
redeveloping adjacent downtowns 
or neighborhoods such that they 
can once again be engaging and 
viable places for their community. 

In many cases, however, budgetary 
constraints imposed by limited state 
funding, shrinking endowments, and 
the need to reinvest in the academic 
mission to remain competitive make 
it difficult for these institutions to 
independently make the investments 
required to enhance the retail, 
office, entertainment, and housing 
choices adjacent to campus or 
within their local submarket.

The mission of fairmoUnT

Properties’ university-anchored 
development initiative is to acquire, 
develop, lease, manage, and operate 
mixed-use real property assets, 
predominantly retail in nature but 
combined with office, housing, civic, or 
hospitality uses. These developments 
are driven by our deep-rooted 
relationships with the nation’s most 
sought-after retailers, our unique 
and proprietary national strategic 
partnerships, and our experience 
and fundamental desire to work 
collaboratively within the context 
of public/private partnerships. In 
the aggregate, these relationships 
and skill sets are utilized to capture 
situational opportunities which 
maximize value creation and asset 
appreciation for our investors as well 
as our company. Capitalizing on our 
proprietary strategic partnership with 
key intellectual leaders in the nation’s 
college and university communities, we 
focus the skill sets we have cultivated 
on those markets that have a significant 
college or university presence.

recrUiTmenT & reTenTion

Colleges and universities are 
more competitive than ever in 
their efforts to attract the best and 
brightest students and to hire new, 
talented faculty and staff members 
to fill both open existing positions as 
well as new positions created due to 
program expansion in response to 
their competition. In the past decade, 
much has been made of the economic 
power of cities’ hidden assets “Eds 
and Meds,” initially articulated in 
a 1999 Brookings Institute report. 
Universities and their Medical Centers 
today are faced with the challenge of 
both recruiting and retaining students 
through the duration of their study 
programs, whether undergraduate or 
graduate, while keeping them actively 
engaged, challenged, and encouraged 
when not in the classroom.

In order to combat the “brain-
drain” affecting so many communities, 
now, more than ever, the surroundings 
of a college and university—in the 
form of higher-quality retail and 
restaurant options, better housing, 
and class-A office and research space 
attractive to businesses—have become 
requisite requirements. Colleges and 
universities recognize that they get 
one chance to make a first impression. 
The quality of the environment 
adjacent to campus—a university’s 
“curb appeal,” as the president of one 
of our campus projects likes to refer 
to it—has never been more important. 
Schools are recognizing the critical 
role that place has in connecting the 
surrounding community with campus 
in an integrated and seamless manner.

The benefits to a university of 
mixed-use development can be easily 
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seen in their recruiting and retention 
efforts. As institutions embrace the 
partnerships which lead to the creation 
of these new “college town” districts, 
they can remain confident that they 
will compete for the best and brightest 
minds in the changing landscape of 
higher education in the 21st Century.

Smaller, high-quality mixed-
use developments, which are often 
“unanchored” by most traditional 
definitions of retail development, 
strongly benefit from nearby adjacent 
uses that regularly create significant 
visits for reasons other than shopping 
or dining. These “non-retail demand 
generators” foster continuous 
traffic throughout the day in and 
around shopping/living districts and 
increase the vitality and long-term 
viability of these areas. Examples of 
these “new” anchors may include 
a city hall, a post office, a cultural 
arts center, or a regional library.

A college or university is the 
quintessential example of a non-
retail demand generator, serving as 
an anchor by attracting students, 
faculty, administrative staff, visitors, 
researchers, and their respective 
families on a regular and sustained 
basis. An institution of higher 
education also serves as a magnet for 
the clustering of knowledge-based 
businesses and research companies 
fueled by the intellectual capital being 
generated each day on campuses 
across the country. These “knowledge 
workers” of a 21st Century economy 
generate a multiplier effect, created 
and supported by their disposable 
incomes, which sustains the goods 
and service-based retail which is 
critical to a thriving local economy 
and leads to a strong and growing 
demand for superior residential 
and commercial development.

As non-retail anchors, universities 
as a group are remarkably stable 
and resilient institutions, providing 
a structural fortification against 
the swings of an up-and-down 
economic cycle. As there are 
industry publications that provide 
extensive data on the performance 
of these institutions, underwriting 
university stability and growth is fairly 
straightforward. Given their enduring 
and predictable contribution to their 
region or submarket in the form 

of knowledge workers, research, 
and business outreach resources, 
universities often serve as a significant 
stabilizer to a local economy.

By partnering in the creation of 
nearby developments that enhance 
the retail, office, entertainment, and 
housing choices adjacent to campus 
or in the local submarket, colleges 
and universities now believe, quite 
accurately, that these projects can help 
them achieve long-term success.

barriers

The “university-anchored” 
development niche has extremely high 
barriers to entry. For us, a decade-
long cultivation of collaborative 
relationships within higher education 
has been integral to achieving the 
success of recent years. We’ve found 
that attaining the trust of university 
administrations and the cities and 
towns within which their campuses 
are located is not without challenges 
based on their past experiences and 
the perceptions of private development 
partnerships. To us, nothing is more 
important than the trust of our partners 
and we have worked tirelessly to 
exceed their expectations. We are also 
very fortunate that our relationships, 
many times, give us the “first-look” 
at potential projects and allow us to 
assess many opportunities, choosing 
those which make best use of our 
resources, both human and financial.

The costs associated with 
developing mixed-use projects are 
higher, of course, than developing 
Greenfield sites. Oftentimes the 
property acquisition costs near 
universities are higher, demolition 
and environmental remediation 
may be necessary, and the costs 
of construction for higher density, 
mixed-use residential or office-above-
retail space are greater than for a 
single-purpose building. Additionally, 
colleges and universities often have 
complex relationships with local 
government. Our expertise in building 
public-private partnerships allows us to 
more easily move between “town and 
gown” and serve as an intermediary 
between these institutions in an 
effort to move an initiative forward.

Today’s retail development market 
is in a state of evolutionary change. 

While lifestyle centers are a relatively 
recent phenomenon, they have already 
had a large impact on the marketplace. 
The best projects in this genre create 
a genuine sense of place and are 
compelling destinations for shoppers. 
Those projects which have successfully 
combined a great merchandising 
mix with convenient location and a 
comfortable, safe, and attractive setting 
are the ones positioned for long-term 
sustainability. Conversely, owners of 
enclosed mall properties, particularly 
large REITs, have seen shopper traffic 
decline. They have been put on the 
defensive to develop strategies to 
counter this trend. Stand-alone retail, 
especially in more urban areas, is 
increasingly becoming less prevalent.

There is a growing list of national 
and regional retailers that wish to locate 
or relocate to developments in college 
markets to capture a more sophisticated 
student and faculty consumer 
base. Likewise, college bookstores, 
traditionally located on campus, 
often look to increase their visibility 
and sales volume by locating just off 
campus into larger hybrid stores mixing 
textbooks and mainstream bookstore 
merchandise, thereby catering to both 
students and the local consumer. This 
“new breed” of bookstore, with strong 
university support, can often serve as a 
cornerstone to a new mixed-use project.

college Town real esTaTe

As in all markets, “college town” 
real estate is simply a function of 
supply and demand. In college towns, 
demand is often steadier, if not more 
inclined to grow, than the typical 
non-institutionally anchored real estate 
market due to the enduring nature of 
higher education. Additionally, supply 
is usually constrained by the strict 
zoning and growth controls common in 
most college towns as well as property 
owners’ reluctance to relinquish control 
of their real assets due to long-term 
income potential. We have found that 
those developers with experience and 
skillfulness in acting as the political 
and strategic conduit between town 
and gown will be poised for success.

Many of Fairmount Properties’ 
projects take place as part of a 
municipality’s desire to redevelop 
its downtown or create a New Town 
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Center where one currently does not 
exist. Developments might also take 
place on college or university owned 
land whereby a “College Town” 
district could be created offering 
a meaningful Campus Gateway 
where faculty, students, and the 
non-campus community can come 
together to shop, dine, live, work, 
and recreate. As a ground lessor to 
private development, universities and 
municipalities can be afforded the 
opportunity to monetize their under-
performing assets while enhancing 
the surrounding environment and 
maximizing economic impact.

College towns are attractive to 
many segments of the population 
for a variety of reasons. Residents, 
including retirees, often choose 
college towns because of the job and 
cultural offerings and proximity to 
continuing education opportunities; 
business owners favor the well-
educated population; and real estate 
investors tend to be drawn to them 
because of the steady stream of 
renters and reliable price appreciation.

The reality of development in the 
21st Century is such that an often 
lacking critical mass must be achieved 
and then maintained in order for both 

daytime and nighttime activity to 
become self-sustaining. It is only when 
different land uses—retail, office, 
residential, entertainment and/or 
hospitality—are integrated seamlessly 
into community does a university 
neighborhood become attractive, 
meaningful, receptive, and responsive 
to the “creative class,” which, as 
Richard Florida notes in his seminal 
book, The Creative Class, drives the 
local knowledge economies of today.

Eighty-seven of the “Top 100 
places to live and launch,” as 
ranked by ForTune Small Business 
magazine in 2008, include at least 
one institution of higher education. 
These towns and cities, according 
to the ranking criteria, provide the 
best mix of business advantages and 
lifestyle appeal for entrepreneurial 
people looking to start businesses 
and raise families. Many of these 
cities, in fact, derive their identity 
from the universities within their 
communities and have evolved into 
vibrant “college towns:” Ann Arbor, 
MI; Bloomington, IN; Durham, NC; 
Cambridge, MA; Fayetteville, AR; and, 
as we’ve seen in locations of some 
of our developments; Blacksburg, 
VA; Kent, OH; and Rochester, NY.

Fairmount Properties is currently 
under development or construction 
of projects in excess of $425 million. 
Although the commercial real 
estate climate has been challenging 
in recent years, we are strongly 
embedded in the university-
anchored development niche and 
firmly committed to the mission of 
improving the quality of life for the 
students, faculty, staff, and residents 
of college towns in the 21st Century.

We welcome the chance to explore 
potential opportunities with you and 
would look forward to the opportunity 
to play a role in the exciting future of 
your community. As you know, many 
opportunities are not always listed on 
the open market, if listed at all. We 
would encourage you to be creative in 
your approach, whether it is a real estate 
opportunity resulting from title work, a 
conversation with a local municipality, or 
a visit with a community development 
corporation. To us, there is no one 
who understands a local or regional 
marketplace better than one who is in it 
every day. We look forward to working 
with you. Please feel free to visit our 
website www.fairmountproperties.com 
or call 216-514-8700 to speak with 
someone on our development team.
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ARticLe oF inteReSt

The Art of Underwriting:
Making Money “on the Buy” Still Rings True

By: Robert Kilroy, Managing Director, Chief Portfolio Manager
Grosvenor Investment Management

Over the past ten years, 
institutional investors have 
experienced the best of times and the 
worst of times. Rebounding returns 
in the early to mid-2000s produced 
a rush of liquidity the likes of which 
the American commercial real estate 
markets had never experienced. 
Unfortunately, this rush of capital led, 
in part, to the meltdown of 2008 and 
2009. The concept of “this time it’s 
different” turned into “real estate is 
still cyclical and it will always have 
peaks and valleys.”

The main contention of this 
article is that real estate underwriting 
remains critical to achieving returns 
consistent with the risk assumed and 
that a major contributing factor in the 
recent downturn was the failure of 
some firms to complete the full range 
of diligent underwriting. This failure 
was a product of a number of factors 
that in hindsight appear readily 
apparent, but will require a sea 
change of thought and approach on 
the part of many investors to reverse.

In the 2002-2007 era, a wave of 
capital and compressing cap rates 
led many to focus on the timeliness 
of closings rather than on the quality 
of closings.  The forced march to 
close overwhelmed the concept 
of limiting one’s risk through due 
diligence. In that falling cap rate 
environment, there always seemed 
to be a successor buyer who would 
perform even less due diligence 
before passing on the risk to the next 
buyer, and so on.

Quick timing and excess 
liquidity drove many buyers to the 
closing table, but other factors also 
contributed to the negative outcome.  

An intergenerational “changing 
of the guard” occurred: many 

experienced real estate experts 
retired over the past decade. These 
executives insisted on a high level 
of underwriting integrity partially 
because of their experience in 
previous property downturns 
and partially due to their direct 
proximity to the real estate. Many 
functioned as “chief underwriting 
officers” and they tended to reign 
in aggressive acquisitions tactics. 
With that generation, the theoretical 
risk-limiting strategy of assembling 
individual assets into massive  
pools under the theory that size 
eliminated risk was a completely 
foreign concept.  

Just when direct property 
experience was most needed—
during the recent downturn—many 
of those who could have helped the 
most were no longer in the fight. 

In the “quick-close” environment, 
due to timing pressures, an extensive 
reliance on third-party consultants 
became much more common. Often, 
advisors’ closing officers acted as 
coordinators of consulting reports 
instead of interpreters and critical 
assessors. They were forced to ask 
the consultants to assume far more 
responsibility than was previously the 
case. This is true across a wide range  
of activities.

Consider this in the context 
of title matters which are no more 
complex today than they were 10 
years ago. A diligent review of title 
requires a skill set that takes time 
and experience to acquire. Many 
relatively inexperienced acquisitions 
officers were forced to close quickly 
without the benefit of extensive 
experience—a mix that geometrically 
added to risk. Title companies 
are quick to offer their clients the 

background information and training 
that acquisitions staff members 
require, but, in the final analysis, 
they are in the business of selling 
title insurance and limiting their risk. 
Accordingly, acquisitions officers 
became ever more reliant upon 
counsel to oversee the risk analysis.  

One can draw similar conclusions 
on survey matters. Acquisition 
officers don’t typically acquire the 
ability to interpret a survey in college 
or grad school. If fortunate, they will 
have gained the requisite experience 
from executives senior to them in 
their company or they will have had 
the good fortune of working with 
in-house or third-party attorneys who 
were willing and able to teach the 
fundamentals. In many instances, 
however, the attorneys believed the 
advisors knew how to interpret a 
survey and the advisors’ executives 
believed that in-depth survey reviews 
and the obligation to point out 
problems were the responsibilities of 
the closing attorney. 

Ultimately, acquisition officers 
should be required to read surveys, 
to understand the accompanying 
notes, to read the metes and bounds 
narrative, and to tie both back to 
what is shown on the survey. In the 
“quick-close” environment of the 
mid-2000s some of this work went 
“undone” and, therefore, title and 
survey problems may become more 
common as properties acquired 
during this era resell over the next 
few years.

A changing attorney-client 
relationship also had an impact on 
underwriting. Many institutions have 
either eliminated or dramatically 
changed the role of in-house counsel. 
In a less profitable investment 
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advisory environment, in-house 
counsel, in some minds, became 
a luxury that many decided to 
forego; however, this has had 
unintended consequences. Turning 
to the theoretically lower fixed-
cost alternative of shipping higher 
volumes of work to independent law 
firms may have proven positive to 
the bottom line of the advisor, but it 
doesn’t necessarily lead to the best 
investment results.  

In many instances, investment 
officers have had to choose outside 
counsel and have had to negotiate 
fees and charges when a better 
strategy probably is for the in-house 
counsel to handle these functions.  
Additional pressure is placed upon 
the process due to the fact that  
many advisory agreements provide 
for the reimbursement of the costs  
of outside counsel, but not for  
in-house counsel.

Other components of due 
diligence suffered as many firms 
outsourced investigative activities 
that were previously handled 
within the firm. Consider physical 
inspections. As in-house architects 
and engineers became less common, 
the importance of third-party 
providers of physical conditions 
assessments, or “PCAs” rose. With 
increased advisory firm reliance, 
and with less time to perform, some 
consultants underperformed by 
failing to identify physical property 
risks that are now becoming evident.

Having pointed out these 
shortcomings, it is also important 
to note that the vast majority of 
advisory firms and their service 
providers maintained remarkably 
high standards of underwriting and 
discipline throughout the period. But, 
for a few, the quick closing pressure 
led to significant underperformance.

From an internal perspective, 
rapid closing often led to a fracturing 
of the critical acquisitions officer/
asset management team relationship.  
In a normal environment, the asset 
management team helps regulate 
the zeal of acquisitions executives as 
asset managers know they will have 
to live with the property post-closing.  

In the “quick-close/compressing 
cap rate” era when, theoretically, 
managing the properties wasn’t as 

important as it once was considered, 
the role of asset management in 
the closing process was somewhat 
debased. In some instances, 
acquisitions were completed without 
the input of asset management; in 
others, asset management’s advice 
was ignored. Accordingly, some firms 
are looking back and questioning 
why failing parking decks and aging 
cooling towers, for example, didn’t 
get the requisite scrutiny and  
critical review that a high-quality 
closing demands.

The less-than-stellar underwriting 
has been masked in many ways 
by the sharp downturn. Properties 
purchased by firms that maintained 
the highest standards of underwriting 
have lost value side-by-side with 
properties that were purchased 

under the alternative approach. 
For a while it appeared that no one 
would sort through the resulting 
rubble to critically assess the resulting 
performance. As the market stabilizes, 
however, consultants and the advisory 
firms are starting to review what really 
happened. The result is extremely 
healthy for the industry.  

Moreover, the investment market 
is returning to a more balanced 
environment in which liquidity is 
not overwhelming and cap rate 
compression is not driving investment 
demand. Indeed, commercial real 
estate appears headed back to 
being an operating business where 
skillful development and property 
level blocking and tackling lead to 
increasing levels of cash flow and 
value creation. This contrasts sharply 
with the situation encountered in 
the 2002-2007 time frame when 
operations received short shrift on 
the part of some and moving capital 
rapidly was what appeared to count.

So what is likely to happen? 
First, we believe that the real estate 
consultants and their clients are 
going to punish those who failed 
to maintain the discipline with few 
new assignments and the outright 
firing of some advisors. This trend is 
already emerging. Going forward, 
consultants are likely to refocus on 
how well firms close transactions. 
Institutional investors and their 
consultants are likely to concentrate 
their capital allocations with 
advisors and operators that exhibit a 
consistent strength in the art  
of underwriting.

Second, we believe that many 
top firms that eschewed the ”quick-
close” game will prosper and those 
that played the game but did so 
with reasonable discipline will take a 
closer look and assess whether quick 
closings and abbreviated time frame 
due diligence periods are really 
worth the risk assumed.

Third, we expect a reversal of 
the outsourcing trend that led some 
advisors to rely on third parties 
for critical components of the risk 
review. This isn’t to say that firms 
will necessary re-employ in-house 
counsel or architects and engineers 
or researchers; however, we believe 
that many firms will undertake a 
careful review of their outsourcing 
relationships. The review will include 
an assessment of how the firm 
actually uses the outsourced services 
in the context of due diligence.

With less time pressure to 
close and a renewed sense of 
the importance of closing quality, 
advisors are also likely to refocus on 
repairing the relationship between 
acquisitions and asset management. 
Successfully running an operating 
business requires the cooperation of 
the closing and asset management 
teams as properties are likely to 
remain in specific portfolios for 
longer periods of time.

In the final analysis, the concept 
of making your money “on the  
buy” remains true and the 
effectiveness with which real 
estate is purchased sets the tenor 
for operations throughout the 
entire hold period. Exhaustive due 
diligence will continue to drive real 
estate “alpha.”

“Going forward, 
consultants are 
likely to refocus 

on how well firms 
close transactions.”
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MARKet FocuS

New York’s Lien Law and Building Loans
By: Mike Berey, First American Title Insurance Company

New York State’s Lien Law is 
straightforward for the basic real 
estate conveyance. A contractor, 
subcontractor or laborer doing work, 
or a materialman furnishing materials, 
for the making of an improvement on 
real property has four months from 
the final date on which the work was 
performed or the materials for the 
improvement were furnished to file 
a mechanic’s lien for property which 
is or is intended to be improved by 
a single family dwelling. They have 
eight months to file a mechanic’s 
lien in respect of any other type of 
property. [FN1] A mechanic’s lien is 
a lien on the property from the date 
of its filing, as is the case with other 
typical liens and encumbrances. [FN2]

The grantor of a deed, a 
mortgagor, and a leasehold assignor 
will covenant in its deed, mortgage, 
or lease assignment to hold the 
proceeds of the transaction in trust, 
under Section 13 of the Lien Law, to 
ensure the payment of those who have 
done work or furnished materials. By 
reason of that “Lien Law covenant,” 
the grantee, mortgagee, or leasehold 
assignee need not verify the proper 
application of the consideration paid 
or the loan proceeds advanced, and 
their interests are protected against 
the claims of any mechanic’s lienors 
remaining unpaid. The application by 
the transferor of the funds it holds in 
trust for any purpose other than to pay 
mechanics or materialmen constitutes 
larceny punishable under New York’s 
Penal Law. [FN 3]

When dealing with a mortgage 
that secures advances to be made to 
fund the making of improvements to 
real estate, however, the requirements 
of the Lien Law can be confusing, 
particularly to non-resident Counsel 
first dipping their toes in the waters of 

the Lien Law. What is a building loan 
contract, when is it required, what 
must it set forth, and what are the 
penalties for a failure to comply  
with the relevant requirements of the 
Lien Law? 

A building loan contract, also 
known as a building loan agreement, 
is required to be filed when an 
“owner” has made an “express 
promise” to use loan proceeds to 
improve its real property [FN4], 
and the loan will be secured by 
a mortgage, which is generally 
known as a building loan mortgage. 
The purpose of a building loan 
agreement is to inform mechanics 
and materialmen of the amount of the 
funds available for the improvement 
and, in doing so, it sets forth a 
schedule for and the conditions to 
the lender’s advancing of the loan 
proceeds. It is irrelevant whether the 
mechanic or materialman relied on, 
or even reviewed, the terms of the 
building loan agreement and the 
Section 22 Affidavit, discussed on 
page 10. [FN 5]

By filing a building loan agreement, 
which complies with requirements of 
the Lien Law, the lien of the related 

building loan mortgage, to the extent 
of advances made, has priority over 
later filed mechanic’s liens. [FN 6] 
However, for the lien of the mortgage 
to have such priority, a building loan 
agreement must be filed in the County 
Clerk’s Office in the county in which 
the property in question is located 
prior to the recording of the building 
loan mortgage. [FN 7]

Building loan proceeds can 
only be used to fund a “cost of [an] 
improvement.” [FN 8] These costs 
are generally referred to as including 
“hard costs” and “indirect costs.” 
Hard costs include amounts to pay 
the real construction costs incurred to 
contractors, subcontractors, laborers, 
and materialmen. Indirect costs are 
expenses integral to the improvement 
which are not brick and mortar types 
of expenses and include, for example, 
payments to be made to architects; 
engineers, and surveyors; fair and 
reasonable sums for obtaining building 
loan and subsequent financing; 
amounts for title insurance; mortgage 
recording tax; lender’s counsel 
fees allocable to the building loan; 
premiums on payment bonds and 
amounts to take existing mortgages 
which are to be consolidated with the 
building loan mortgage, interest on 
the building loan mortgage, amounts 
to reimburse the owner for costs of 
the improvement incurred prior to 
the date of the initial building loan 
advance (provided that the payments 
are itemized in the Section 22 Affidavit 
noted on page 10); amounts advanced 
by the building loan lender to repay 
itself advances it previously made 
for the costs of the improvement 
in question pursuant to notices of 
lending filed pursuant to Lien Law 
Section 73; and ground rents, real 
estate taxes, and water charges to be 

Mike Berey
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“...a building loan agreement is to inform 
mechanics and materialmen of the amount of 

the funds available for the improvement...”
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incurred during the making of  
the improvement. 

These costs are set forth in a 
statement annexed to the building 
loan agreement, generally identified as 
a Lien Law Statement or a Section 22 
Affidavit. [FN 9] After itemizing in the 
Affidavit certain indirect costs of the 
improvement being funded, amounts, 
if any, being advanced to reimburse 
the borrower and to repay the lender 
sums it previously advanced pursuant 
to filed notices of lending, the affidavit 
sets forth the estimated amount of 
indirect costs of the improvement 
which may later be funded and the net 
sum that will be available to pay hard 
costs. The statement of the net sum is 
typically followed by the recital “less 
such amounts as may become due 
and payable for insurance premiums, 
interest on building loan mortgages, 
ground rent, taxes, assessments, 
and water rents accruing during 
the making of the improvement 
after the date hereof.” A Lien Law 
Statement, affixed to the building loan 
agreement, needs to be accurate and 
care must go into its preparation. 

If there is a material misstatement 
of an amount, such as the net sum 
available for the improvement, the 
lien of the building loan mortgage 
may be subordinated in its entirety 
to the claims of mechanic’s lienors 
[FN 10], who have parity, amongst 
themselves, as to any funds available 
for payment. [FN 11] In addition, 
when a change in the terms of a 
building loan agreement is “material” 
but an amendment is not duly filed, 

mechanic’s liens filed after the change 
will have priority over the lien of the 
mortgage. [FN 12] 

An amendment to a building loan 
agreement, including an updated 
Section 22 Affidavit, is required to  
be filed within 10 days of its 
execution. Failing to do so, “the 
interest of each party to such 
contract…is subject to the lien and 
claim of a person who shall thereafter 
file a notice of lien…” [FN 13]

Items not properly includable as 
building loan expenses, generally 
known as “soft costs,” are expenses 
for land acquisition [FN 14] (although 
a funded acquisition mortgage can be 
assigned to the building loan lender 
and consolidated with the building 
loan mortgage), the legal fees of 
the borrower’s Counsel, marketing 
expenses, the developer’s supervisory 
construction fees and overhead 
costs, and leasing and brokerage 
commissions (other than for brokerage 
services to obtain a lessee under a 
commercial lease for a term of more 
than three years, which is within the 
definition of an “Improvement”). [FN 
15] Soft costs are typically secured by 
a separate project loan mortgage. A 
Project Loan Agreement is not required 
to be filed and it rarely is filed.  

A number of issues commonly 
arise under the Lien Law when 
dealing with mortgages securing 
advances for the making of an 
improvement to real property. 

For example, a building loan 
agreement need not be filed if the 
owner does not make an express 

promise to the lender that it will 
use the loan proceeds to make an 
improvement to real property. This is 
a fine line, but counsel for mechanics 
and materialmen will most likely 
challenge the absence of a building 
loan agreement, and seek priority 
over advances under a mortgage 
for the failure to file an agreement, 
if loan documents indicate that 
the owner agreed to use the loan 
proceeds for an improvement to its 
real property. Treating the loan as a 
non-building loan may be difficult 
when the lender conditions advances 
on the prior receipt of lien waivers 
or certifications as to the status 
of construction by an architect or 
engineer. A mortgage loan to fund 
for tenant improvements and a 
mortgage loan advanced in full either 
to the borrower or into a pledged 
account controlled by the lender are 
presumably building loans as the 
borrower has undertaken to use the 
proceeds to fund an improvement. 

How are amounts allocated 
between the building loan and the 
project loan? Expenses incurred or 
to be incurred by a borrower which 
are not set forth in the Lien Law’s 
definition of “cost of improvement” 
should generally be treated as being 
project loan expenses and should be 
secured by a project loan mortgage. 
Title insurance premiums, mortgage 
recording tax, and the legal fees of 
lender’s counsel will apply to both the 
building and project loan mortgages 
and an allocated amount is a proper 
building loan expense. 

  continued FRoM pAge 8
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What if an ongoing building loan 
mortgage is being assigned to a new 
lender which will fund the remaining 
disbursements? The new building 
loan lender should expressly assume 
an assignment of the obligation to 
complete advances under the filed 
building loan agreement, and the 
assignment and assumption should 
be referenced in a filed amendment 
to the building loan agreement. For 
the remaining advances under the 
existing building loan to be made 
by the assuming lender without the 
re-payment of additional mortgage 
recording tax on that amount, the 
State Tax Commission has informally 
advised this author that there must 
also be a period of time remaining 
within which the proceeds were to  
be advanced by the initial building 
loan lender.  

What is the preferred priority  
of the mortgage liens when there are 
mortgages in addition to a building 
loan mortgage? A mortgage executed 
and delivered to the building loan 
lender to fund the acquisition of 
the real property and a project loan 
mortgage are often senior to the lien 
of the building loan mortgage on  
the theory that those senior 
mortgages, to the extent that  
they secure advances which were 
made, can be foreclosed to cutoff 
rights under mechanic’s liens filed after 
those advances if there is a defect in a 
building loan which impairs the priority 
of the building loan mortgage. 

What if there is an insufficiency 
in the amount of the building loan 

or in the project loan, requiring a 
reallocation between the two loans? 
Moving funds from building loan 
to project loan, or vise versa, may, 
to avoid a challenge by unpaid 
mechanic’s lienors or the payment 
of additional mortgage recording 
tax, require modifying the mortgage 
with the overage to clearly allocate 
the secured amount between 
building loan and project loan 
funds and amending the building 
loan agreement and its Section 22 
Affidavit to reduce or increase the 
building loan amount, as applicable. 
When there is believed to be an 
excess in the building loan and a 
shortage in the project loan, the 
lender and its title insurer, before 
there is a reallocation from the 
building loan to the project loan, 
should ensure that all mechanics and 
materialmen have been paid to date 
and that there are sufficient funds 
remaining under the building loan to 
pay for all of the project’s remaining 
work and material.  

This article can only minimally 
treat the subject of building loans. 
Care needs to be taken when dealing 
with the requirements of New York’s 
Lien Law. 

Michael J. Berey
Senior Legal Counsel
Senior Vice-President
First American Title Insurance Company 

New York Law Journal’s Construction 
Law Supplement on November 13, 2007

Footnotes:

1. Lien Law, Section 10 (“Filing of notice of 
lien”).

2. Lien Law, Section 3 (“Mechanic’s lien on 
property”)

3. Lien Law, Section 79-a 
(“Misappropriation of funds of trust”).

4. Lien Law, Section 2 (“Definitions”; 
Building loan contract”).

An “Owner,” for application of the Lien 
Law, includes such interests as that of the 
owner in fee of real property or a lesser 
estate therein, a lessee for a term of years, or 
a vendee in possession. Lien Law Section 2 
[“Definitions;” Owner”]

5. in Re Elm Ridge Associates, 234 B.R. 349 
(Bkrtcy. S.D.N.Y.. 1999)

6. Lien Law, Section 13 (“Priority of liens”).

7. Lien Law, Section 22 (“Building loan 
contract”).

When a loan is to be advanced to fund an 
improvement to real property a notice of 
lending under Lien Law Section 73 or 
a notice of assignment under Lien Law 
Section 15, should also be filed in the 
County Clerk’s Office to allow re-payment 
to the lender free of the claims of unpaid 
mechanic’s lienors. This should be done even 
when there is no building loan agreement 
or building loan mortgage so long as the 
lender should know that the loan proceeds 
are to be applied to pay for the making of 
an improvement on real property. See the 
decisions of the New York Court of Appeals 
in Aspro Mechanical Contracting, Inc. v. 
Fleet Bank, N.A., 1 N.Y. 3d 324, 773 N.Y.S. 
2d 735 (2004) and LeChase Data/Telecom 
Services, LLC v. Goebert, 6 N.Y.3d 281, 
811 N.Y.S. 2d 317 (2006), and Berey, “The 
Lien Law Trust: Lenders Beware,” NYSBA 
Journal, February 2007.

8. Lien Law, Section 2 (“Definitions; 
Improvement”).

9. Lien Law, Section 22.

10. HNC Realty Company v. Golan Heights 
Developers, 360 N.Y.S. 2d 954 (Sup. Ct. 
Rockland County, 1975).

11. Lien Law, Section 13 (“Priority of 
liens”).

12. HNC Realty Company v. Bay View 
Towers Apartment, Inc., 409 N.Y.S. 2d 774 
(2nd Dept., 1978).

13. Lien Law, Section 22. 

14. Yankee Bank for Finance and Savings, 
FSB v. Task Associates, Inc., 731 F. Supp. 64 
(N.D.N.Y, 1990) But see Amsterdam Savings 
Bank v. Terra Domus Corporation, 470 
N.Y.S. 2d 448 (3rd Dept., 1983).

15. Lien Law, Section 2. 



1. mechanic’s liens: 
 
What’s all the recent fuss about 
mechanics’ liens? Hasn’t construction 
ever been an issue before? Good 
questions. Construction has always 
been a concern, but the reality is 
that the title industry has incurred 
(and continues to incur) considerable 
losses over the last few years because 
sufficient documentation was not 
obtained prior to closing or because 
the indemnities that were obtained 
proved to be worthless.  

In an effort to reduce these 
types of losses, the underwriting 
that is required on projects with 
construction—recent or ongoing—has 
become much more involved. Now 
when you call the title company and 
open escrow, you will probably be 
asked, “Is there any work going on 
at the property?” Remember that the 
definition of “work” is very broad—
tenant improvements, demolition, 
grading, construction, space build out, 
remodeling, re-paving, or even the 
delivery of a dumpster or construction 
supplies. To the title company, virtually 
any type of work can trigger the need 
to obtain additional information and 
conduct additional analysis. Why? 
Because in California and 
several other states, if a 

mechanic’s lien is recorded after 
closing, the priority of that lien could 
relate back to the date that the 
work commenced on the site.  For 
example, if your client is funding a 
construction loan and the grading for 
the construction starts the day before 
the deed of trust records, ANY AND 
ALL mechanics’ liens arising out of 
that work of improvement as a whole 
may relate back to the day before 
the lender’s lien recorded and have 
priority over the mortgage.  

Many different factors must be 
considered by a title company when 
it is underwriting mechanic’s lien risk. 
One of the most important factors 
is an analysis of the overall project. 

This analysis involves a thorough 
examination of the 

construction 
contract(s), 
the 
construction 

loan 
documentation, 

the economics 
of the project, and 

the strength and track 

record of the contractor and the 
developer. If the project appears to 
be viable, the title company might 
then review financial statements of the 
various entities involved in the project 
and require one or more indemnities.

Underwriting the mechanic’s 
lien risk will also likely include two 
inspections of the property—one 
approximately 10 days before close 
and another immediately before close.   

As construction loan draws are 
made, the owner will be required 
to identify who has provided labor, 
services, and materials, plus provide 
invoices and lien waivers for the 
entire amount of the construction 
completed. Only then, and to that 
extent, will the title company provide 
mechanic’s lien coverage.

This seems like a lot of paperwork 
and hassle—but in the end, the more 
information that the title company 
has about the property, the better 
the protection it can provide for 
your client. Frankly, it is best if no 
construction starts prior to recording.

2. reo TransacTions: 

Grant Deed versus Quitclaim Deed: 
When a lender acquires real property 
by foreclosure, the real property is 
carried on the lender’s books as “real 
estate: owned,” or REO, until the 
property is sold. At times, lenders 
request that the title company 
rely upon a quitclaim deed rather 
than a grant deed to ensure the 
transfer of bank-owned property to 
a third-party buyer. Lenders have 
determined that they do not want to 
give any representations or warranties 
regarding the REO properties they are 
transferring. However, in California, a 
grant deed is a special-warranty deed 
containing only two implied covenants 
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of warranty, briefly: (1) that the grantor 
has not previously conveyed the 
property; and (2) that the grantor 
has not previously encumbered the 
property (Cal. Civil Code § 1113).  
Because these covenants only apply 
to the acts of the grantor (here, the 
lender) and not to previous parties, 
the lender should feel relatively 
comfortable with these two covenants.  

Even if there is still some 
reluctance, lenders should consider 
one particular benefit of a grant deed 
called the doctrine of “after-acquired 
title,” also known as “estoppel by 
deed.” This doctrine protects against 
a defect in the chain of title whereby 
the grantor (our lender) does not 
really have title prior to the deed 
transfer. Once that defect is corrected 
and title placed in the grantor, title 
flows through to the ultimate grantee, 
without having to reconstruct the rest 
of the chain. Without the benefit of 
after-acquired title, a defect earlier 
in the chain would mean the chain of 
title (from the defect forward) has to 
be reconstructed. From the lender’s 
point of view, once REO property is 
conveyed to a buyer, the lender is not 
going to want to be in the position of 
having to re-create its deed because 
its conveyance document (ie, a 
quitclaim deed) did not include  
after-acquired title.  

     

3. sUrveY sTandards: 

The new ALTA/ACSM 2011 Minimum 
Standard Detail Requirements for 
ALTA/ACSM surveys has been adopted 
and became effective on February 23, 
2011. There are a number of changes, 
including the following:

• Showing current recording 
information for adjoining parcels (in 
some cases)

• Requiring additional information 
regarding zoning, including setback 
requirements, height and floor 
space area restrictions

• Location and character of vehicular, 
pedestrian and other access

• Locating offsite improvements 
within easement areas benefitting 
the property

• Optional professional liability 
insurance designation

• Required standardization of the 
Surveyor Certification

• Wording changes to help with 
clarity and consistency within  
the survey. 

As you obtain new surveys on 
your projects, you will want to take 
note of these new standards.  

            

13



14

LegAL coRneR

Public and Private Sales of Real Property 
by Federal Court Receivers*
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inTrodUcTion

The election by lenders and 
special servicers to work out 
defaulted loans through the use of 
a court-appointed receiver (either 
state or federal) to manage, operate, 
market, and sell mortgaged real 
property before the completion of a 
foreclosure proceeding is a growing 
trend in the current depressed 
commercial real estate market. Some 
of the arguments in favor of such a 
strategy are that it: 1) avoids lender-
liability claims because the receiver is 
an officer of the court and the buyer 
is purchasing the property “as is” 
with no representations or warranties 
as to the condition of the property 
and no recourse to the lender for 
such matters as environmental 
contamination or construction-
defect liability; 2) enables third-party 
professionals to protect, preserve, 
operate, manage, and market the 
distressed property efficiently and 
expeditiously to obtain the best 
possible price; 3) avoids the delays 
and expenses involved in completing 
a foreclosure; and 4) provides 
for consolidation of receivership 
proceedings with respect to 
mortgaged property located in more 
than one county or, with respect to 
federal receiverships, more than one 
state. For virtually all lenders, a sale 
of property through a receiver (where 
available) is preferable to filing and 
completing a real estate foreclosure 
proceeding against the borrower 
(especially in connection with special-
purpose properties such as hotels, 
gas stations, amusement parks, and 
marinas). Lenders also are seeking 
the appointment of a receiver as an 
alternative to a bankruptcy filing by 
or against the borrower. This article 

will focus on the appointment, rights, 
and duties of receivers with respect 
to public and private sales of real 
property in connection with federal 
foreclosure proceedings.  

Use of receivers in 
connecTion wiTh defaUlTed 
cmbs loans

The use of receivers may 
be especially advantageous in 
connection with workouts of 
commercial mortgage-backed 
securities (“CMBS”) loans, because 
the existing debt can be kept in 
place and the loan modified when 
the receiver sells the property (and 
the buyer assumes the mortgage).  
CMBS loans are held in real estate 
mortgage investment conduits 
(“REMICs”), which are special-
purpose vehicles used for the pooling 
of mortgage loans and issuance of 
mortgage-backed securities; ie, they 
are investment vehicles that hold 
commercial and residential mortgages 
in trust and issue securities 
representing an undivided interest 
in these mortgages. The Internal 
Revenue Code provisions that govern 
REMICs forbid them from issuing 
new debt or making new loans, but 
certain modifications of an existing 
defaulted loan are permissible (eg, 
reduction of principal, extension of 
term, or reduction in interest rate) 
as long as they do not result in the 
deemed reissuance of the loan for 
general tax purposes. In 2009, the 
Internal Revenue Service issued new 
guidelines giving REMICs greater 
flexibility in modifying mortgage 
loans to prevent defaults. Such 
flexibility allows for the restructuring 
of the mortgage loan, depending on 
the REMIC and the particular Pooling 

and Servicing Agreement (“PSA”) 
requirements. A REMIC trust is static, 
and once the pool of mortgage loans 
has been established the REMIC trust 
is (noted at left) barred from making 
new loans or issuing new debt. 
When the REMIC trust completes 
a foreclosure sale and the debt has 
been terminated, either partially or 
wholly, there is no ability to make a 
new loan as “seller financing.” If, on 
the other hand, the property is sold 
through a receiver (or even by the 
borrower directly), the mortgage loan 
can be modified and restructured. 
This procedure often achieves a 
much higher net present value of 
the REMIC trust as compared to a 
cash sale. Receivership therefore has 
become an attractive option for such 
lenders, who wish to avoid foreclosing 
on properties that are worth far less 
than the outstanding indebtedness. 
This trend should continue for at least 
the next few years because of the 
continuing decline in the residential 
and commercial real estate markets.

Use of federal coUrT receivers 
for real esTaTe sales

The appointment of a receiver 
by a federal court generally is 
considered an extraordinary remedy 
and is granted only where the plaintiff 
can establish a clear necessity of 
protecting his/her interest in the 
property pending its final disposition. 
Sales of real property and other 
assets by federally appointed 
receivers are based on and governed 
by specific federal statutes, as well as 
federal common law.

Although there is no federal 
statutory post-sale right of 
redemption, federal courts may 
permit a foreclosure redemption 



period under equitable principles 
and federal common law, which may 
include state redemption rights in  
the case of foreclosure actions 
involving private parties and not 
government agencies. 

The receiver, as an appointed 
officer of the federal court, has a 
fiduciary duty to the court to act in 
the best interests of all the parties, 
and the party seeking the receiver 
has no control over the actions and 
responsibilities of the receiver. As an 
appointed officer of the court, the 
receiver is authorized to manage and 
operate the property in accordance 
with the laws of the state where 
the property is located. Therefore, 
a federally appointed receiver is 
bound by the substantive laws of the 
state where the property is located 
regarding management and operation 
of the property, to the extent that 
such laws do not conflict with federal 
statutes or place an undue burden on 
federal receiverships.  

The authority of a federal receiver 
to market and sell real property 
involves a two-step process: 1) a final 
court order appointing the receiver 
and authorizing the receiver to market 
the property and conduct a public or 
private sale, in the manner provided 
by applicable federal statute(s) 
and court rules (and case law, to 

the extent applicable); and 2) the 
court’s final order confirming the sale 
pursuant to a contract executed by 
the receiver. The proper jurisdiction for 
obtaining a federal court receivership, 
and the necessary elements of the 
motions for the appropriate court 
orders (as well as of the orders 
themselves), are discussed below.

Because most receivership orders 
are drafted by counsel for the secured 
lender, they often contain provisions 
seeking to protect the interests of  
the lender (and provide expansive 
powers to the receiver). A federal 
receiver may not be a clerk or deputy 
of the court, a federal employee, or 
person employed by the appointing 
judge, or a person related to the 
judge by consanguinity within the 
fourth degree.  

JUrisdicTion of federal coUrT

To commence an action in 
federal court, the court must have 
jurisdiction. Once federal court 
jurisdiction over the matter is 
established, the federal court has 
ancillary jurisdiction to appoint a 
receiver and has jurisdiction over all 
actions commenced by the receiver 
in carrying out the receiver’s duties. 
A lender often will seek to have a 
receiver appointed in connection with 

a federal judicial action to foreclose 
the lender’s mortgage.

Federal law governs the issue of 
whether to appoint a receiver in a 
federal diversity action, ie, federal 
courts are not bound by state law in 
determining whether an equitable 
remedy exists. Once the receiver has 
been appointed, he or she becomes 
an officer of the court who manages 
and operates the property in 
accordance with the laws of the state 
where the property is located. Where 
federal common law is to be applied, 
it should incorporate the applicable 
state law unless there is a compelling 
federal interest to the contrary. 
Under federal law, receiverships can 
also provide for the management, 
operation (and even the sale) of 
troubled assets. 

The court must have diversity 
jurisdiction over the borrower and 
the holders of all subordinate liens 
and interests, pursuant to applicable 
federal statutes and case law. 
Because appointment of a receiver is 
merely a tangential action, and not 
an outcome-affecting substantive 
right, a federal court with diversity 
jurisdiction over a case must comply 
with the federal rule governing the 
appointment of receivers, even if 
state receivership law would produce 
a different result. 
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FED. R. CIV. P. 66 is instructive 
regarding the appointment of federal 
receivers, because it provides that (1) 
the Federal Rules of Civil Procedure 
govern an action in which the 
appointment of a receiver is sought 
or a receiver sues or is sued; (2) the 
practice in administering an estate by 
a receiver or a similar court-appointed 
officer must accord with the historical 
practice in federal courts or with a 
local rule; and (3) an action in which a 
receiver has been appointed may be 
dismissed only by court order. 

A federal receiver properly 
appointed in any civil action or 
proceeding involving real, personal, 
or mixed property situated in different 
districts will, upon giving bond as 
required by the court, be vested with 
complete jurisdiction, possession, and 
control of all such property. Because 
a secured lender’s enforcement of its 
mortgage loan through a foreclosure 
proceeding usually is not based on 
a federal question, diversity and the 
minimum amount in controversy must 
be established under 28 U.S.C. § 
1332 in order for the court to obtain 
jurisdiction over the matter. The U.S. 
Supreme Court has held that diversity 
jurisdiction is determined at the time 
the suit is commenced in federal 
district court and that this rule applies 
even when a non-diverse party is later 
substituted as the plaintiff. Thus, a 
post-filing transfer of the plaintiff’s 
interest to a non-diverse party, who 
was not an indispensable party at the 
time of filing, would not deprive the 
district court of jurisdiction based on 
lack of diversity of citizenship. 

pUblic and privaTe sales bY 
federal receivers

Pursuant to 28 U.S.C. § 2001, 
property in the possession of the 
receiver may be sold at either a public 
sale or a private sale. The public 
sale of real property by a federally 
appointed receiver “shall be upon 
such terms and conditions as the  
court directs.”  

A public sale of real property by 
a federally appointed receiver must 
be conducted in the district where 
the receiver was first appointed, or in 
some other district if so ordered by 
the court. Notice of such sale must 

be published once a week for at 
least four weeks prior to the sale in 
at least one newspaper in the county, 
state, or judicial district where the 
real estate is located. The notice must 
be substantially in such form and 
contain a description of the property 
by reference or otherwise as the court 
approves.  

The applicable federal statute 
concerning private sales by federal 
receivers, 28 U.S.C. § 2001(b),  
states that:

After a hearing, of which notice to 
all interested parties shall be given by 
publication or otherwise as the court 
directs, the court may order the sale 
of such realty or interest or any part 
thereof at private sale for cash or other 
consideration and upon such terms 
and conditions as the court approves, 
if it finds that the best interests of the 
estate will be conserved thereby.

Thus, there must be a hearing with 
notice to all interested parties before 
the court can authorize a private sale. 
The request for a private sale should 
be supported by appropriate evidence 
(ie, affidavits), and appropriate notice 
to the borrower and other interested 
parties.  The hearing and the motion 
for a private sale involve separate relief 
from the appointment of a receiver.

The motion to authorize a private 
sale by the receiver could be made 
by: 1) the lender concurrently with 
the motion to appoint a receiver; 2) 
the lender after the appointment of a 
receiver; or 3) counsel for a property 
management receiver seeking to 
expand the receiver’s authority. For 
example, the lender might seek 
the appointment of a receiver for 
the management and operation of 
the mortgaged property during the 
foreclosure proceedings, and later 
seek to authorize the receiver to sell 
the receivership property.

With respect to sales of personal 
property, 28 U.S.C. § 2004 provides 
that “Any personalty sold under 
any order or decree of any court 
of the United States shall be sold 
in accordance with section 2001 
of this title, unless the court orders 
otherwise.” The court has discretion 
as to the terms and method of 
conducting the sale, including whether 
appraisals are required to sell  
personal property.  

moTion for order appoinTing 
receiver

 Notice of the Motion for Order 
Appointing Receiver must be given 
to all necessary parties, consistent 
with applicable federal statutes and 
procedural rules. The Motion for Order 
Appointing Receiver should ask the 
court to, or authorize the receiver to, 
where applicable: 

• Investigate and evaluate whether 
the best interests of the parties are 
served through a public or private 
sale (as provided by federal statute) 

• Engage three independent 
appraisers to establish a value for 
purposes of the minimum sales 
price at a private sale, as provided 
by statute  

• Engage professional property-
management companies and other     
professionals to manage and 
operate the property on a day-to-
day basis 

The moTion for order 
appoinTing receiver also 
shoUld:

• Request that the court rule that 
the borrower is in default of its 
obligations under the note and 
mortgage (or loan agreement) and 
that the plaintiff lender is entitled to 
a judgment of foreclosure (without 
actually ordering a sale)

 
• Set forth the amount of principal, 

interest, costs and fees due, and 
further interest to accrue. This 
information should be supported by 
evidence in the form of an affidavit 
from an appropriate officer of the 
plaintiff lender

• Unless waived by the borrower, 
request that the court provide 
for a redemption period for the 
borrower and also request that the 
court state the amount necessary 
to redeem. (Note: the motion need 
not reference redemption rights if 
they have been properly waived 
in a state that permits post-default 
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waiver of such rights by  
the borrower.)  

• If there are subordinate liens and 
the property is to be sold free 
and clear of those liens without 
payment and discharge, provide 
for a redemption period for the 
holders of such liens 

As noted earlier, once the receiver 
is appointed by the federal district 
court, the receiver becomes an 
officer of the court who manages and 
operates the property in accordance 
with the laws of the state where the 
property is located. It is important 
to consider whether the initial Order 
Appointing Receiver is a final order 
such that an appeal may be taken 
pursuant to federal statutes and  
court rules.  

order appoinTing receiver

The Order Appointing Receiver 
should include the following 
statements and findings:

• Proper jurisdiction was obtained 
based on diversity of the parties to 
the action and the amount  
in controversy

• All defendants received notice 
of the Motion for Order  
Appointing Receiver 

• The borrower is in default of its 
obligations under the note and/or 
loan agreement and mortgage  
and the lender is entitled to  
a Final Judgment and Decree  
of Foreclosure

• The lender is granted the relief 
requested in the Motion for Order 
Appointing Receiver

• The receiver is not a clerk or deputy 
of the court, a federal employee, or 
person employed by the appointing 
judge, or a person related to the 
judge by consanguinity within the 
fourth degree 

• How the receiver is to be 
compensated

• The receiver’s reporting 
responsibilities

• The amount of a bond that the 
receiver must post

• A description of the receivership 
property

• A reference to the applicable 
federal statute(s) and court rules 
permitting the appointment of 
the receiver

moTion for order confirming 
sale bY receiver

Pursuant to 28 U.S.C. § 2001(b), 
the court must, before confirmation 
of a private sale, appoint three 
disinterested persons to appraise the 
subject property, and the terms of 
the sale must be published in such 
newspaper of general circulation 
as the court directs at least 10 
days before confirmation. Also, a 
private sale cannot be confirmed 
by the court if the price is less than 
two-thirds of the appraised value. 
Furthermore, the court cannot 
confirm the sale if a bona fide offer 
is made, under conditions provided 
by the court, which guarantees at 
least a ten percent increase over 
the price offered at the private sale.  
Query: If the borrower/owner and 
all lienholders consent to a private 
sale, does the court still need to 
follow the appraisal process set 
forth above, i.e., can the federal 
statutory requirements be waived or 
modified? If the borrower/owner and 
all lienholders do not consent, the 17
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lender should (as noted earlier) in its 
Motion for Order Appointing Receiver, 
ask the court to appoint appraisers to 
establish a value for purpose of the 
minimum sales price at the private 
sale. The Confirmation Order should 
(in connection with a private sale) state 
that the price was at least two-thirds of 
the appraised value and that no bona 
fide offer was made at a price that was 
at least a ten percent increase over the 
price offered at the private sale. 

Notice of the Motion for Order 
Confirming Sale by Receiver should 
be given to all necessary parties, 
consistent with applicable federal 
statutes and procedural rules. The 
Motion for Order Confirming Sale 
by Receiver should allege the 
following statements of fact and 
must be supported by an affidavit of 
the receiver (and if required by the 
court, an authorized representative 
of the lender), confirming such facts 
and providing detailed information 
supporting the reasons for requesting 
the sale of the property: 

• All defendants received notice of 
the motion.

• The sale is in the best interest of 
the parties.

• The property was marketed in a 
commercially reasonable manner.

• A private sale is specifically 
authorized under applicable federal 
statutes and rules of civil procedure.

• The purchaser is not related to the 
plaintiff by blood, marriage, or any 
employment or ownership interest.

• The borrower and all lienholders 
have consented to the sale, or 
have been provided an adequate 
redemptive period and the 
borrower’s and lienholders’ rights of 
redemption are foreclosed (or have 
been waived, if permissible under 
applicable state law).

• Whether the sale is to be subject to 
the plaintiff’s mortgage.

• If there are contested liens, provide 
that the property is to be sold free 
and clear of such liens, which will 
attach to the sale proceeds. The 
proceeds will be held in escrow by 
a specifically designated person or 
entity and the priority of such liens 
will be determined by further order 
of the court.

order confirming sale bY 
receiver (“confirmaTion 
order”)

The Confirmation Order  
should contain the following 
statements, information,  
conditions, and/or findings:

• The statements of fact in the 
Motion for Order Confirming 
Sale must be included in the 
Confirmation Order as findings of 
the court. 

• Proper jurisdiction was obtained 
based on diversity of the parties 
to the action and the amount in 
controversy. 

• If the Confirmation Order provides 
that the sale will be subject to the 
foreclosing lender’s mortgage, 
the borrower must be released 
from its obligation at the time. 

of assumption by the purchaser 
(which, in all likelihood, will be at a 
reduced amount) or its obligation 
must be reduced by the net 
proceeds of the sale. Another 
alternative, more likely in the case 
of consent by a cooperating buyer, 
may be a covenant not to sue the 
borrower for personal liability on 
the note. 

• A direction to the receiver to 
convey pursuant to a specific 
contract with all material terms of 
sale, including parties, sale price, 
broker’s commissions, disposition 
of liens (including the foreclosing 
lender’s lien), and closing date. It 
must state that, upon delivery of 
the receiver’s deed, the sale will 
stand as final and confirmed. 

• A statement that the Confirmation 
Order is a final order and shall not 
be stayed unless (a) a timely motion 
for rehearing or a timely appeal 
as of right is filed and (b) the court 
issues a stay within such period 
upon the posting of a bond in the 
amount of the purchase price and 
upon such other conditions as are 
deemed appropriate by the court 
in accordance with applicable 
statutes and court rules.

Any objection must be heard 
and overruled and there must be no 
stay. The appeal period must expire 
without a Notice of Appeal having 
been filed.

TiTle insUrance for federal 
receivership sales

The lender should consult with 
its title insurer at the beginning 
of any action to obtain a federal 
court receiver in connection with a 
contemplated sale of the mortgaged 
property. The lender should 
determine whether the title insurer 
will be able and willing to commit 
to ensure, under the facts of the 
particular transaction—and subject 
to full compliance with all statutory 
and regulatory requirements and the 
title insurer’s internal underwriting 
requirements—that a sale of the 
property by the receiver pursuant to 

18

  continued FRoM pAge 17



19

federal court order prior to 
completion of the foreclosure 
proceedings is valid. The authors 
suggest that the lender provide all 
required motions and orders of the 
court, pursuant to the requirements 
set forth in this article, to the title 
insurer for review in advance of 
submission to the court.  Note 
also, that it is unlikely that a title 
insurer will insure title unless and 
until any applicable appeal periods 
have expired with respect to the 
Confirmation Order.

 
exhibiT a

acKnowledgmenT of waiver of 
redempTion righTs
and consenT To sale bY 
receiver*

This Acknowledgment of Waiver 
of Redemption Rights and Consent 
to Sale by Receiver (the “Waiver and 
Consent”) dated as of  
_______________________, 20_______  
is executed by 
______________________________, 
[Borrower], a company, whose address 
is ____________________,  
c/o _______________________________
_______________________,  
in favor of _______________________, 
[“Lender”], and its successors and 
assigns, whose address is
___________________________________
_________________________________

reciTals:

A. This Waiver and Consent pertains 
to certain real estate located 
in _______________ County, 
___________ , being more 
particularly described on Exhibit 1 
attached hereto (the “Real Estate”).

B. Borrower granted Lender [Lender’s 
predecessor in interest] a mortgage 
lien against the Real Estate by 
virtue of a certain Mortgage   
(“Mortgage”), dated ________ , and 
recorded ___________ , at [Book] 
[Liber]  ___________ ,  
Page   ___________ , County 
Records Office.  The Mortgage was 
subsequently assigned to Lender. 

C. Borrower acknowledges that it is 
in default of the Mortgage and the 
loan documents.

D. Due to Borrower’s default, the 
Lender filed pleadings with the 
Court at Case No. ______ , seeking 
to, among other things, foreclose 
the Mortgage and have a receiver 
appointed over the Real Estate.

E. On ________________ , the Court 
entered an Order Appointing 
Receiver.  

F. On _____________ , the Court 
entered a Supplemental Order 
Granting Receiver Authority to 
Sell the Receivership Property 
(the “Supplemental Order”) which 
granted the receiver the authority 
to sell the Real Estate subject to 
certain conditions. 

In consideration of the payment 
of $10.00 and for other good 
and valuable consideration, the 
receipt and adequacy of which are 
acknowledged, IT IS AGREED:

agreemenTs:

1. Borrower absolutely, 
unconditionally and irrevocably 
waives any and all equitable and 
statutory rights of redemption with 
respect to the Real Estate.

2. Borrower consents to the 
provisions of the Order Appointing 
Receiver and the Supplemental 
Order. Borrower agrees that 
the Real Estate may be sold in 
accordance with the terms of 

 these Orders.

 3. Borrower was not acting under any 
misapprehension as to the effect of 
this Waiver and Consent and acted 
freely and voluntarily and was not 
acting under coercion or duress.

4. Borrower was represented by 
counsel of its own choice with 
respect to this Waiver and Consent 
and the transaction described in 
this Waiver and Consent.

5. The undersigned is an authorized 
signatory of Borrower and has 

full and complete authority to 
execute this Waiver and Consent on 
Borrower’s behalf.

6. This Waiver and Consent is binding 
upon Borrower and its successors 
and assigns and for the benefit of the 
Lender and its successors and assigns.

Executed as of the date first stated 
above.

Borrower:
______________________________
[Signature Block]

STATE OF 
_____________________________
COUNTY OF 
__________________________ 

Before me, a Notary Public in and for 
the State of ________________ and 
a resident of ___________ County, 
_________________, personally 
appeared the____, of 20___ , and 
acknowledged execution of the 
foregoing Acknowledgment of Waiver 
of Redemption Rights and Consent to 
Sale by Receiver.

 
Witness my hand and Notarial Seal this 
__________________________, 20____.

____________________________
Signature

My Commission 
Expires:_______________________
_______________________, Notary Public
(print name)

This instrument was prepared by and 
return to:
 
exhibiT 1

Real estate located in 
___________________, ________________ 
County, _______________, described 
more particularly as:

*This form was supplied by James L. Allen, Esq., 
a partner in the Miller, Canfield, Paddock & 
Stone law firm in Troy, Mich.
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“...lender may be unwilling to reduce the price because a 
foreclosure or bank owned property sale may bring more 

demand and a higher price for the property securing the loan.”



What Is Best for Lenders or Purchasers:
Loan Sales Versus Foreclosure/Bank-Owned

Property Sales
By: William Anger, Engelman Berger P.C., Phoenix, AZ 

ARticLe oF inteReSt

The crash in real estate values has 
created an unprecedented market 
for the sale of non-performing loans 
and bank owned properties. This 
article will address the motivations 
and considerations of lenders when 
determining whether to sell a loan or 
foreclose on the underlying collateral 
securing the loan. Conversely, this 
article also will discuss the various 
motivations and considerations 
of potential buyers of loans or 
foreclosure/bank owned properties 
when deciding whether to buy loans 
prior to foreclosure of the underlying 
collateral or to purchase properties 
at foreclosure sales or after the bank 
takes title to the underlying collateral.  

Lenders reduce their risks by 
selling loans while potential buyers 
face more risks in purchasing loans 
rather than purchasing properties at 
foreclosure sales or after the lender 
has acquired such properties pursuant 
to a credit bid at a foreclosure sale. 
The decision making by lenders and 
buyers of loans or foreclosure/bank 
owned properties is influenced by 
each of the factors discussed below. 

price

Loan buyers typically expect 
to purchase the loan at a discount 
because: (1) the buyer will take the 
loan subject to all borrower defenses 
against the lender; (2) the risk of 
the borrower filing for bankruptcy 
before foreclosure of the collateral 
securing the loan; (3) other possible 
borrower actions that would delay or 
prevent foreclosure of the collateral 
securing the loan; and (4) problems 

that could develop based on errors 
and inadequacies with the documents 
evidencing and securing the loan.  
A potential buyer also may want to 
purchase the loan to avoid competing 
with other potential buyers at the sale 
of the collateral securing the loan 
or to renegotiate loan terms with 
the borrower of the loan to avoid 
a foreclosure sale. However, these 
factors weigh against the lender 
discounting the loan.

In addition, if the lender already 
has started the statutory formal 
foreclosure process thereby incurring 
title fees, environmental report 
expenses, and attorneys’ fees, the 
lender may be unwilling to offer a 
discount to a potential purchaser of 
the loan. If willing to sell the loan, 
some lenders may then only offer 
the loan for the price that the lender 
intends to credit bid at the foreclosure 
sale. Lenders also may require the 
buyer to reimburse the lender for its 

costs incurred in connection with the 
loan sale and the property securing 
the loan, including foreclosure costs.   

Purchasers of loans may be able to 
save time and expense after acquiring 
the loan if the lender already has 
started the foreclosure process and 
has incurred most of the expenses 
related to the foreclosure and such 
expenses have not been included as 
a buyer cost in the loan sale. After 
the loan sale, the buyer steps into the 
shoes of the lender and may desire 
to continue the foreclosure process 
thereby avoiding starting from scratch 
as well as title work fees, attorneys’ 
fees, and other costs relating to the 
noticing and processing of the sale 
already paid for by the lender selling 
the loan. 

 
naTUre and condiTion  
of collaTeral

Lenders look at the nature of the 
collateral securing the loan and the 
consequences of owning the collateral 
versus selling the loan secured by 
the collateral in question. These 
considerations include:

• Condition and quality of the 
collateral

• Income generated from collateral

• Whether the loan is guaranteed 
and the likelihood of recovering 
any deficiency from such loan 
guarantors

• Issues and costs related to 
management of the collateral
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• For commercial properties, 
percentage of total leasable 
space currently being leased, 
conditions of the common areas, 
required upkeep of such common 
areas, the terms of existing leases, 
quality of tenants, and other 
factors affecting the future income 
to be generated by the collateral

• Terms, requirements, and limitations 
of Covenants, Conditions, and 
Restrictions, zoning requirements, 
and other land use restrictions 
applicable to the collateral and how 
the property can be used 

• Owners’ Association’s regulation 
of the collateral and common 
areas relating to the collateral

• Liens and title issues 

• Environmental issues

• Any other factors relating to 
the value and cost of owning or 
maintaining the collateral and 
the anticipated income that is 
capable of being derived from 
the collateral

The more issues with the physical 
condition and income potential 

of the collateral, the more willing 
a lender may be to sell the loan 
versus foreclosing on the property. 
By selling the loan, the lender 
avoids taking ownership and control 
over the collateral. Under such 
circumstances, a potential buyer 
of the loan may look for a price 
discount by buying the loan before 
foreclosure. A potential buyer of 
the loan may be more interested in 
buying the loan if the lender started 
the foreclosure process, reducing the 
time and costs of the buyer related 
to the foreclosure of the collateral 
after the loan is purchased.

   continued FRoM pAge 21



problem wiTh The loan and 
The loan docUmenTs

Mistakes in the loan documents 
evidencing or securing a particular 
loan likely will influence a lender’s 
decision to either sell the loan or 
foreclose on the underlying collateral 
without selling the loan. Common 
problems with the loan documents 
include:  (1) individuals signing on 
behalf of limited liability companies 
(“LLCs”) or corporations without the 
authority to do so or in a capacity 
such as a member or manager of 
an LLC when such individual was 

not a member or manager of the 
LLC at the time the loan documents 
were executed; (2) mistakes in the 
legal description of the deed of 
trust or mortgage securing the 
loan; (3) expiration or failure to file 
UCC Financing Statements relating 
to Security Agreements; (4) UCC 
Financing Statements mistakes or 
inadequate description of Collateral 
in such documents; (5) failure of 
one or more guarantors of the 
loan to execute the guaranty or an 
inconsistency in the guaranty as to 
whether the person signing it was 
signing in a corporate or individual 
capacity; (6) failure of a spouse to 
execute a guaranty, which in some 
states like Arizona is required to bind 
a marital community’s community 
property; (7) failure to modify the 
deed of trust or mortgage securing 
the loan when necessary to address 
modifications to the note or other 
loan documents; and (8) numerous 
other problems and issues related to 
documents evidencing or securing 
the loan.

Timing

The timing of a transaction can 
dictate whether a lender is willing 
to enter into a loan sale rather than 
foreclosing on the collateral securing 
the loan. Lenders sometimes like 
to rid their books of troubled loans 
before the end of quarters, months. 
or calendar or fiscal year end. 
Sales of loans tend to be either 
sign and close transactions or have 
short due diligence periods for 
the buyer to review the underlying 
loan documents.  No matter how 
short the due diligence period, 
it is imperative for any buyer of a 
loan to review the underlying loan 
documents and other related loan 
documents or documents in the 
lender’s control relating to the loan 
or the collateral underlying the loan 
before committing to close on the 
loan sale. As noted above, mistakes 
are common with the underlying 
loan documents and buyers of loans 
must analyze and determine the 
magnitude of the mistakes in the 
loan documents and whether the 
loan should be purchased given  
such mistakes.

oTher facTors

Based on regulatory 
requirements and institutional 
limitations, lenders normally do 
not have the same flexibility to 
re-work and modify loan terms as 
a potential buyer of the loan. If the 
lender is willing to allow the buyer 
to work with the borrower before 
the loan sale is consummated, a 
buyer may be able to guarantee 
a profitable result from the sale 
of the loan. Sometimes loan sales 
are consummated because the 
borrower has found a buyer, who 
will work with the borrower to 
modify the loan after the loan 
sale is completed.  However, 
many lenders will not allow any 
communication or contact with 
the borrower as the borrower 
and potential buyer may collude 
or strike a deal that would be 
detrimental to the lender.  

Some buyers of loans are not 
looking to acquire the collateral 
securing the loan after the loan 
sale, but rather desire to receive a 
profitable stream of income from the 
borrower.  By purchasing the loan at 
a discount, such buyers may be able 
to re-work the loan terms to ensure 
a profitable income stream without 
having to foreclose on the collateral. 

conclUsion

The market for loan sales and 
sale of bank owned properties still 
is high. The success of any sale 
transaction whether a loan sale or 
the sale of bank owned property 
after foreclosure is enhanced by 
the parties understanding and 
addressing the motivations and 
considerations of the lenders  
and potential buyers in  
such transactions.  

Copyright ©2011. William H. Anger.   
All Rights Reserved.  
The author can be contacted at  
Engelman Berger, P.C.,  
3636 North Central Ave, Suite 700, 
Phoenix, AZ  85012, (602-222-4972).     
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Can commercial real estate 
owners with CMBS loans really get 
their loan restructured or do the 
special servicers just tend to foreclose 
and ask questions later? What would 
motivate them to do a restructure 
and what kinds of restructures are 
they really doing? Don’t they just kick 
the can further down the road rather 
than really restructure? Hear from an 
industry expert in CMBS restructures 

(someone who has led special 
servicing credit committees) what  
the key determinates are to get a 
CMBS loan restructured. Commercial 
real estate owners will want to know 
this information!

This webinar covers The 
following and a loT more:
• Overview of the CMBS market today
• Parties, roles and motivations
• CMBS special servicer
• CMBS restructures
 -  Are the services still kicking the   

  can further down the road
 - The primary drivers in a restructure
      • State
        ♦  • Maturity Date
 - 4 Basic types of restructures
 - Note sales
 - Average recovery rates
• Future of CMBS

Presented by:
Ann Hambly, Chief Executive Officer
1st Service Solutions, Inc.

Please be advised that to comply with state 
regulation, a $15.00 fee will be charged to 
all registrants located within the state of 
Washington.

Additionally, due to compliance restrictions 
we are unable to offer this webinar to any 
client located within the state of California.
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Caught in the 
Web

www.reisreporTs.com

ReisReports is a new service from 
Reis Services, LLC, a subsidiary of 
industry leader Reis, Inc., the nation’s 
most trusted provider of commercial 
real estate market information and 
analysis for 30 years. With ReisReports, 
small businesses and independent 
real estate professionals can now 
access objective, institutional-quality 
commercial real estate data at a very 
affordable price. This results in  
greater transparency in the deal 
process, better support for your 
position, and the ability to deliver 
winning presentations. 

is it really  
possible to
restructure  

cmbs debt?

First American National Commercial Services

Lecture Series


First American Title Insurance Company makes no express or implied warranty respecting the information 
presented and assumes no responsibility for errors or omissions. First American and the eagle logo are 
either trademarks or registered trademarks of First American Financial Corporation.

Mark Your Calendar
mba Mortgage Bankers Association 
www.mbaa.org

prea Pension Real Estate Association 
www.prea.org

naiop National Association of Industrial & Office Properties  

www.naiop.org

Uli Urban Land Institute 
www.uli.org

icsc International Council of Shopping Centers 
www.icsc.org

nareiT National Association of Real Estate Investment Trusts 
www.nareit.com

98th annual convention & expo 
October 9-12, 2011 • Chicago, Illinois

21st  annual plan sponsor real estate conference
October 17-19, 2011 • Chicago, Illinois

annual conference and marketplace
October 17-20, 2011 • Scottsdale, Arizona

fall meeting 
October 25-28, 2011 • Los Angeles, California

Us shopping center law conference
October 26-29, 2011 • Phoenix, Arizona

reiTworld®: nareiT’s annual convention
November 15-17, 20118 • Dallas, Texas


